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Boom! Lawyered: Texas Is Trying to Make ‘Sanctuary Cities for the Unborn’ a Thing 

Imani Gandy: Hello, fellow law nerds! Welcome to another episode of Boom! Lawyered, a 
Rewire.News podcast hosted by the Legal Journalism Team that is pretty sure 
that it doesn't have Coronavirus but… can't quite be positive. So we're just self-
quarantining. I'm Imani Gandy. 

Jessica Pieklo: And I'm Jess Pieklo. Rewire.News is dedicated to bringing you the best 
reproductive rights and social justice news, commentary and analysis on the 
web and the Team Legal Podcast is part of that mission. So a big thanks to our 
subscribers and a welcome to our new listeners! 

Imani Gandy: Jess, you and I have been writing about anti-choice tactics to try and ban 
abortion for a long time now, and I got to say, I really thought that we'd seen it 
all. 

Jessica Pieklo: Imani, we really have, I mean, do you remember fetal personhood and all of 
those extreme pre-viability bans in places like, Alabama and Mississippi and 
Missouri? 

Imani Gandy: Oh my God, Missouri. 

Jessica Pieklo: Missouri. I mean, we've been yelling about Missouri and anti-choice lawmakers 
in that state trying to ban abortion every which way they can for years now. 

Imani Gandy: No kidding. I think I've written three open letters to Missouri asking lawmakers 
there essentially, "What the fuck?" 

Jessica Pieklo: You have. You really have. And, I don't think you've gotten a good answer to the 
eternal question, what the fuck? 

Imani Gandy: I haven't, I really haven't. And Missouri won't return my calls. I think they've 
blocked my number. I don't know why. I'm very pleasant on the phone. 
Missouri, answer the damn phone. But I digress. 

Jessica Pieklo: As you do. 

Imani Gandy: It's true. But guess what, Jess? 

Jessica Pieklo: Oh, no, what? 

Imani Gandy: I mean, you don't have to look so distressed. 

Jessica Pieklo: It's been a week already. I'm just saying. 
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Imani Gandy: Yes, it has, but there's a new totally bonkers tactic that the anti-choice 
community is using to try and ban abortion. Do you want to guess what that is? 

Jessica Pieklo: Honestly, no. I really don't. 

Imani Gandy: No, next question! 

Jessica Pieklo: Moving on! 

Imani Gandy: All right. I'll just tell you what it is. 

Jessica Pieklo: Oh, no, no, no, no, no, no, no. Hold on. Give me a chance. I mean, give me a 
chance. 

Imani Gandy: Guess, yeah. 

Jessica Pieklo: So let's see. They are going to try and require photo ID before an abortion. 

Imani Gandy: No, but that's actually pretty good. And dammit, we may have just given some 
people some ideas, so we're going to have to cut this part out, but no. 

Jessica Pieklo: Revoke those words! 

Imani Gandy: Exactly. No, the new anti-choice tactic is to, wait for it, wait for it, create 
sanctuary cities for the unborn. 

Jessica Pieklo: Get out. 

Imani Gandy: In a new unhinged trend. Even for the anti-choice movement. A bunch of East 
Texas towns, 11 of them to be exact, have declared themselves “sanctuary cities 
for the unborn.” It's an entire movement. They've even got a website. 

Jessica Pieklo: The good news is, for the moment, the movement seems mostly confined to 
Texas, but as we've seen in the abortion rights fight, Texas is often the launching 
point for other restrictions nationwide. Mandatory ultrasounds, Texas was 
among the first. 

Imani Gandy: TRAP laws, Texas was out in front of that trend too, and even turned it into a 
Supreme Court fight that they went ahead and lost. 

Jessica Pieklo: 20-week bans. Yep. Texas was one of the first ones here too. 

Imani Gandy: You get the idea. What happens in Texas, when it comes to abortion 
restrictions, very rarely stays in Texas. After Texas, go with the nation if you will. 
And that means even though the idea of a sanctuary city for the unborn sounds 
positively buck-wild and like the kind of thing we should be mocking mercilessly, 
we actually have to take this seriously. 
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Jessica Pieklo: And that's what we're going to talk about in this episode. We're going to explore 
the latest movement among anti-choice forces to create sanctuary cities for the 
unborn and tell you what reproductive rights advocates are doing to push back. 

Imani Gandy: Sanctuary cities for the unborn. I mean, come on. 

Imani Gandy: So serious question. How does a city or a town go about declaring itself a 
sanctuary for the unborn? Like, practically speaking, how does this happen? 

Jessica Pieklo: Oh, this is a great question. So in places like Waskom, and Naples and Rusk, 
Texas, it was done via ordinance passed by their city council. So, that means 
these are hyper-local laws. Abortion is still legal in Texas, but the city council of 
Waskom, for example, would like you to know that your reproductive rights are 
not welcome here, thank you. 

Imani Gandy: And that's basically exactly what these ordinances say. So let's walk through 
them. They declare organizations that, "perform abortions and assist others in 
obtaining abortions to be criminal organizations." This is where it gets truly 
unbelievable. It specifically names reproductive rights and reproductive justice 
organizations, including groups like Texas Equal Access Fund, TEA fund, and The 
Lilith Fund as criminal organizations. These are abortion funds. These are places 
that try to help pregnant people obtain abortions in places where abortion 
access is being winnowed down to nothing. And these ordinances declare those 
basically philanthropic groups to be criminal organizations. 

Jessica Pieklo: Yeah, a bunch of abortion funds acting as mobsters. 

Imani Gandy: Right. Yeah. 

Jessica Pieklo: Right? That's what it is. It's a big shakedown to fund abortions. This is just 
bonkers. 

Imani Gandy: "Hey, see, hand over all your money, see, you've got to fund some abortions, 
see." 

Jessica Pieklo: "Nice little town you got going on here. It would be terrible if something 
happened to it." What is happening? 

Imani Gandy: Oh, God. The ordinances make it unlawful for the named criminal organizations 
to operate within the cities. Now operating within the cities is defined broadly, 
and it includes, but is not limited to, offering services of any type, renting office 
space or purchasing real property or establishing a physical presence of any sort 
because that's not vague at all. 

Jessica Pieklo: No, that's perfectly clear. And you know what? Very narrowly tailored to make 
sure that we're not infringing on any fundamental constitutional rights. This is 
amazing. Out of the Gates, like bang up job Waskom Texas. Good job. 
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Imani Gandy: Yeah indeed. So the ordinances also designate the following things, unlawful, 
number one, procuring or performing an abortion, number two, aiding or 
abetting an abortion, and number three causing an abortion. 

Jessica Pieklo: Causing? 

Imani Gandy: Yeah, maybe this has something to do with the aggravated abortion murder that 
we talk about with Ohio sometimes like, "I don't know. I don't know what 
happened officer. I just caused an abortion. I didn't mean to." Christ on a 
cracker! Some of these ordinances also designate as unlawful the sale or 
distribution of emergency contraception. Literally no plan B for you. Like nobody 
gets plan B, no soup, no emergency contraception. I really wanted soup and 
emergency contraception. What do I do now? 

Imani Gandy: So all of these ordinances declare abortion. To be, "An act of murder with 
malice of forethought." The ordinance creates a civil cause of action against a 
person or an entity. So that means you can sue them. You can bring a lawsuit 
against these, "criminal organizations." Like abortion funds just for existing. You 
can Sue any person or any entity that procures AIDS or abets an abortion, which 
makes them liable in tort to any surviving relative of the fetus. So that means 
any person related to this, "Unborn child." Can sue an abortion fund for, "Aiding 
or abetting an abortion." I mean, ugh. 

Jessica Pieklo: My face right now is amazing. I wish we did these as video because it's literally 
like bug eyes and shaking hands going, "What?" Because, but that's what it is. 
And I mean seriously, survivor rights. We joke about how, and I mean this whole 
episode is about how absolutely off the rails these ordinances are. But survivor 
rights of a fetus is really something. I mean we saw that in Alabama, right? 
"We're just going to open up in an estate and like I'm going to bring a wrongful 
death claim." No, that's not how it works. That's not how any of this works. 

Imani Gandy: The ordinances also say that these parts of the law, these parts that create this 
civil cause of action are immediately enforceable, which like, "Sure Jan, that's 
really how the law works." 

Jessica Pieklo: Right? Oh. 

Imani Gandy: It's preposterous. The law also states, I mean, I feel like they just won't stop. 

Jessica Pieklo: There's more, how is there more? 

Imani Gandy: "But wait, there's more." It also States that the commission of an act that this 
ordinance deems unlawful shall, "Be subject to the maximum penalty permitted 
under Texas law for the violation of a municipal ordinance governing public 
health." But these ordinances are explicit that this last provision may not be 
used, "Unless and until the Supreme Court overrules Roe versus Wade and 
planned Parenthood versus Casey." 
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Jessica Pieklo: Okay. That all sounds very ominous. 

Imani Gandy: It is. 

Jessica Pieklo: It's super fucking vague. So I don't know what any of it means, but it sounds 
really ominous. I mean, Oh, and also nice of these towns to recognize that these 
ordinances are effectively meaningless thanks to Roe and Casey. Right, but I 
mean for real, this ordinance is outrageous. It is outrageous and there's a lot 
going on. Constitutionally speaking. 

Imani Gandy: So let's talk about these, "Criminal organizations." 

Jessica Pieklo: Oh yes, let's. 

Imani Gandy: The ordinance is named Texas Equal Access Fund, TEA Fund, and The Lilith Fund 
For Reproductive Equity, which is the Lilith Fund and other pro-choice 
organizations as criminal organizations, they include not only groups that 
provide abortions, but also groups that work to educate the public about their 
rights and to challenge restrictions on access to these services. So I have a 
question for you, Jess. 

Jessica Pieklo: Hit me. 

Imani Gandy: How can a city council just declare an organization, a criminal enterprise? 

Jessica Pieklo: They can't. This is actually a constitutional principle. They can't do that. When 
governmental bodies target specific people or groups for punishment with these 
pieces of legislation, or in this case, this ordinance, that's called a bill of 
attainder and bills of attainder are bad and they are wrong. 

Imani Gandy: Bills of what now? Our listeners are not going to know what a William of 
Attainder is, like I don't understand. What's a bill of attainder? 

Jessica Pieklo: Whose bill? Imani Explain what a bill of attainder is. You're right. 

Imani Gandy: All right. All right. Sometimes called acts of attainder or a writ of attainder, a bill 
of attainder is when a legislature declares that a specific organization or a 
person has done something unlawful, and then targets them with punishment 
via some kind of legislation. 

Jessica Pieklo: The effect is a due process violation. The person or entity targeted is being 
accused of a crime and punished with no opportunity for a trial, no opportunity 
to cross examine their accusers, that kind of thing. 

Imani Gandy: Bills of attainder have their roots in common law and were used as a way to try 
and disinherit Royals and to strip Nobles of their titles and lands. They're bad. 
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They're so bad that the constitution specifically bans them and so do many 
States including Texas. 

Jessica Pieklo: Amazing. Yeah. So the constitution deals with bills of attainder specifically in 
two places. In article one section nine it forbids them in federal law and then in 
article one section 10 it does the same, but bans them in the States. So clearly 
the framers thought this was a big issue and that bills of attainder were very, 
very wrong. 

Imani Gandy: The clause in the constitution that bans attainder laws serve two important and 
related purposes. First, it's a separation of powers function, right? And the 
second is a due process concern. We don't want our legislatures acting like 
courts and declaring people or entities illegal without the protections of a trial 
process. We have legislatures on the one hand, and we have courts on the 
other, and each of those bodies of government should stay in their own lane. 

Jessica Pieklo: Totally, though in our country's history, we've seen attempts at bills of 
attainder, and I mean they're tempting, right? The Supreme Court's even 
weighed in. In 1866 shortly after the civil war, the Supreme Court struck down a 
federal law that required attorneys practicing in federal court to swear that they 
had not supported the Confederacy. So a loyalty pledge, basically. SCOTUS said 
that was unconstitutional in a case called Ex parte Garland. The Supreme Court 
weighed in again the next year declaring a similar Missouri law unconstitutional 
in Cummings versus Missouri. 

Imani Gandy: But then things get a little murky with The Red Scare. In 1947 Congress enacted 
the Taft-Hartley Act, which targeted labor unions and organizing in a variety of 
ways, including requiring all elected labor leaders to take an oath that they were 
not and had never been members of the communist party and that they didn't 
advocate for the violent overthrow of the United States. 

Jessica Pieklo: That's just wild. I'm sorry, like just what a wild moment in our history. 

Imani Gandy: It gets even wilder. It also made it a crime for members of the communist party 
to serve on executive boards of labor unions. And so this part of the bills of 
attainder discussion that we're having is really personal to me because I've 
talked about this a lot on Twitter, but for those of you who don't know, I'm 
descended from straight up communists. 

Jessica Pieklo: She is, she's a commie. 

Imani Gandy: I'm a commie, I'm a pinko. My grandfather was a member of the communist 
party. My grandma, who for years was kind of like, she just served tea and like 
made cookies. No, my grandma was apparently secretary for the local 
communist party, which I didn't find out until long after she'd passed away. 

Jessica Pieklo: This is amazing, I love it. 
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Imani Gandy: Again, men taking credit for shit women do. But my grandfather was a member 
of the communist party and he actually got fired from his job as a school teacher 
in the school district of Philadelphia. He was part of a union, but he refused to 
name names. They were like, "You can keep your job if you just tell us who all 
the commies you hang out with are." And my grandpa was like, "What? Fuck 
you, I'm not doing that." And so he was fired, sunk my mom's family into 
poverty. And eventually his case actually got consolidated with the cases of 
some other teachers. And it went all the way up to the Supreme Court where 
unfortunately, he lost. And apparently the lawyer was really, really young, very, 
very aggressive, not aggressive, very, very passionate, but just not up to the task 
because he was super young. Although Sarah Weddington was 26. 

Jessica Pieklo: I was just going to say. Maybe he should have hired Sarah Weddington. 

Imani Gandy: Exactly. Plug. Listen to our podcast series, We'll hear arguments. But anyway, 
the point is that this country has a long history of demanding loyalty to the 
country and castigating people who refuse to sort of tow the patriotic party line 
as being unpatriotic, when in a lot of respects people like my grandfather were 
as, if not more so, patriotic than any of the McCarthy motherfuckers who were 
running people out of Hollywood and blacklisting people because they refuse to 
swear loyalty to the United States at a time when the United States was acting 
like a dick. 

Jessica Pieklo: So what's super interesting about that family history is not just that your 
grandfather had a Supreme Court case, which amazing, but also because we see 
that shift within the court itself. So in 1950 in a case called American 
Communications Association versus Douds, the Supreme Court said that that 
requirement for the oath was not a bill of attainder. What? Because one, 
anyone could avoid punishment by disavowing the communist party. And two, it 
focused on a future act, which was the overthrow of the government and not a 
past one. So by those reasons, the Supreme Court said, "Not a bill of attainder." 
But then in 1965 the court would invalidate a different section of Taft-Hartley 
that criminalized a former communist serving on a union's executive board. So 
what's the difference between those two decisions? Honestly, a different court 
and a different political moment in time. I think that's really just it. 

Imani Gandy: And I think that says a lot about what we're going through right now with the 
abortion rights, right? I mean, we've just spent a week in DC covering a case that 
is exactly the same as one we covered four years ago. The only difference is now 
we've got Justice Brett Kavanaugh and Justice Neil Gorsuch, and the Trump 
administration basically shaking the court down and demanding that they rule 
the way the Trump administration wants them to. But that's a different 
conversation for another time. 

Imani Gandy: So back to these Williams of attainder. 

Jessica Pieklo: Back to Willie attainder. 
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Imani Gandy: Billy Bob attainder! So bills of attainder, and attainder is spelled A-T-T-A-I-N-D-E-
R, in case people are wondering, bills of attainder are unconstitutional, and 
these Texas ordinances by specifically naming abortion rights groups as criminal 
enterprises, basically just pass the bill of attainder and again, they're 
unconstitutional. So what gives? 

Jessica Pieklo: Yeah, I mean precisely. That's precisely it. And that's even one of the bases of a 
lawsuit filed by the American civil liberties union challenging these ordinances. 
In that lawsuit filed at the end of February, groups like TEA Fund and the Lilith 
Fund claim that as a result of being designated criminal enterprises, they're 
prohibited from operating, speaking, and even associating within these cities. So 
they're challenging the constitutionality of the ordinances on several grounds. 

Imani Gandy: First, and probably the most obvious is it's a first amendment violation. You 
can't tell organizations, "You're not allowed to talk or associate in the city 
because, nah, we don't like abortion." I mean, they suppress lawful speech 
about abortion and other kinds of reproductive healthcare. 

Jessica Pieklo: Totally. Second, the ordinances discriminate against speech that has a pro-
choice viewpoint. I mean that seems pretty obvious, right? It's not like crisis 
pregnancy centers are also banned within city limits. 

Imani Gandy: Right, exactly. And third, the ordinances restrict the rights of plaintiffs and their 
staff to associate within and with individuals in these cities on issues of abortion 
and reproductive health care. 

Jessica Pieklo: Right? This idea that like you can't have a presence there, like what? 

Imani Gandy: Right. No physical presence. 

Jessica Pieklo: If I have a Lilith Fund sticker on my laptop and I'm getting coffee in Waskom, is 
that violation of the ordinance? I mean it's vague enough that it might be, right? 

Imani Gandy: Yeah. 

Jessica Pieklo: And along those lines, the fourth reason that they're challenging the ordinance 
is that they are unconstitutionally vague. They acclaimed that they fail to 
adequately describe the conduct that's prohibited, right? Like I just gave a good 
example of that, "Can I have a sticker for Lilith fund on my laptop and be in 
violation of the ordinance?" 

Imani Gandy: Or, "Can I go to one of these States with my Fuck Yeah Abortion sticker on my 
iPad?" 

Jessica Pieklo: Precisely. Right? So they're claiming that it's impossible for a person to know 
how to go ahead and follow the law. 
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Imani Gandy: And the fifth thing is that by declaring plaintiffs to be criminal and prohibiting 
them from operating within these cities, the ordinances unconstitutionally 
punish them through the legislative process. Without a trial, you can't do that. 

Jessica Pieklo: Yep. That's the bill of attainder. 

Imani Gandy: Yep. Yep. 

Jessica Pieklo: And by purporting to ban abortion, the ordinances create the impression that 
residents of these cities can no longer exercise their right to an abortion. Right? 
It makes it sound like abortion is effectively banned in the city limits, which it's 
not. "Nobody needs this kind of confusion." Is the essence of that claim. 

Imani Gandy: The plaintiff seek declaratory relief finding these ordinances unconstitutional. 
We talked about what declaratory relief is and again, Plug, our new series, 
"We'll hear arguments." But I'm going to explain it to you real quick. Declaratory 
relief is basically when you go into court and you ask the court to declare 
whether or not something is constitutional, you're not asking for money 
necessarily. You're not asking for an injunction. You just want basically 
clarification on what the law is. 

Jessica Pieklo: "Hey man, this shit's unconstitutional." Basically. 

Imani Gandy: Right. That's the declaration you want, "Hey man, shit's unconstitutional. Knock 
it off." 

Jessica Pieklo: So the litigation is in the very earliest stages. None of the cities have even filed 
their answer to the complaint, but this is definitely a case that Imani and I are 
going to watch through the summer. 

Imani Gandy: Okie-dokie. So that's the lawsuit. We have every reason to hope it's successful, 
at least until some of Trump's numpty headed judges can wait on it. I mean, 
honestly, every last one of them is numpty headed. So can we now talk about 
how this is a specific campaign launched by anti-choice advocates? This isn't just 
something that cropped up organically. It's not like residents of these cities 
were like, "You know what? We kind of want our city to be a sanctuary for the 
unborn." No, this shows that there is coordination and planning among anti-
choice advocates, and that's something that we need to talk more about. 

Jessica Pieklo: Agreed. So Waskom Texas was the first city to pass one of these kinds of 
ordinances. The Waskom city council passed theirs on June 11th, 2019 and 
that's when they officially declared itself a sanctuary city for the unborn. Now 
when the city council first took up the issue, Waskom mayor Jesse Moore told a 
CBS news affiliate that it was advocacy groups who basically pitched the city on 
the idea. Mayor Moore told that CBS affiliate, that, "Right to life approached us 
because abortion laws are changing in Louisiana, Alabama, and Mississippi, and 
that the abortion clinics may start moving to Texas." 
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Imani Gandy: Now Waskom is just under 20 miles from Shreveport, Louisiana, and we've 
talked a lot about Louisiana and abortion restrictions designed to close clinics on 
this very show. 

Jessica Pieklo: In fact, we were just both in DC for a Supreme Court case about this very topic, 
clinic shutdown laws in Louisiana. 

Imani Gandy: So here are anti-choice advocates acknowledging that when clinics close, the 
need for care doesn't decrease. It's not like there are other providers in the 
state that can absorb those patients. What happens when clinics close is that 
some patients will travel elsewhere. 

Jessica Pieklo: On the one hand, right to life is right here, but on the other, the idea that 
abortion clinics are just rushing to open in cities like Waskom is, I'm going to say 
this delicately, not grounded in reality. 

Imani Gandy: Oh, I thought you were going to say it's horse shit. 

Jessica Pieklo: I know, it's really, it's completely divorced of reality. I mean, it's no small task to 
begin with to open an abortion clinic in States that are welcoming and 
supportive of abortion care. Opening a clinic in Texas, that's exponentially more 
difficult. 

Imani Gandy: But here are anti-choice advocates running around to all these small East Texas 
towns acting like the abortion ferry is about to start dropping clinics like pixie 
dust. 

Jessica Pieklo: If only. 

Imani Gandy: If only, right? And the plaintiffs mentioned in their lawsuit, the impact of these 
ordinances is to sow more confusion around legal abortion and that has a 
chilling effect on people's rights. 

Jessica Pieklo: We saw this in Alabama, right? When lawmakers first pass their abortion ban, 
people panicked even though the law wasn't set to take effect for many months 
later, and even though the court successfully blocked it. 

Imani Gandy: So it's probably worth mentioning again for our listeners that abortion remains 
legal in Texas and even in these East Texas towns that think that they are 
sanctuaries for zygotes. 

Jessica Pieklo: Abortion is legal. 

Imani Gandy: Abortion is legal, and it's going to be legal until we get on this God damn mic 
and tell you that it's not. So honestly listen to us, don't listen to anybody else 
because we've got you when it comes to, "Is abortion still legal in random town 
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Texas?" My God, so that's going to end our episode for today. Again, I would like 
to make a Plug for you to go right now to subscribe to, We'll Hear Arguments. 

Jessica Pieklo: Yes please. 

Imani Gandy: We throw tomatoes at the attorneys who argued for Texas. We throw accolades 
that Sarah Weddington who's a boss bitch and basically won the case and won a 
lot of people the right to legal abortion. Even though that right doesn't mean 
much, because places like East Jesus' Texas are trying to make sanctuary cities 
for the unborn, but in order to understand how we got here, you really ought to 
listen to that series, because we go through the arguments. It's really amazing 
to listen to that archive. 

Jessica Pieklo: That archive audio is so cool and like just to get a flavor for it is amazing. I'm 
really excited and looking forward to doing a season two. 

Imani Gandy: Yes, season two. 

Jessica Pieklo: Go download it, binge it, and then let us know what you think. Give us feedback. 
Grade us. 

Imani Gandy: Hit us up on Twitter, we need the validation. You can find me on Twitter 
@angryblacklady. You can find Jess on Twitter @hegemommy, H-E-G-E-M-O-M-
M-Y. You can join our Facebook group by answering the questions. At least give 
it a whirl, or if you can't answer the question, just be like, I follow Jess and Imani 
on Twitter and just say something that would resonate with us so that we know 
that you're not, I don't know, Janet Porter or something. 

Jessica Pieklo: Janet Porter is not allowed in the Facebook group. And because we are not 
government entities, that is not a bill of attainder. 

Imani Gandy: Way to bring it back. Oh, and on that note, I guess we're just going to, what am I 
going to do, Jess? On that note, we'll see you on the tubes, folks. That's right. 
We're going to see you on the tubes folks. 

Speaker 1: Boom! Lawyered is created and hosted by Jessica Mason Pieklo and Imani 
Gandy. Marc Faletti produces the show. 

 


