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Boom! Lawyered: The Master Plan to Dismantle LGBTQ Rights Is in Its Endgame 

Imani Gandy: Hello fellow law nerds, welcome to another episode of Boom! Lawyered, a 
Rewire.News podcast hosted by the legal journalism team that feels sorry for 
Jessica, because her birthday is on Sunday and that's when literally everyone in 
Westeros is going to die, so happy birthday and my sincere apologies. I'm Imani 
Gandy. 

Jessica Pieklo: I'm Jess Pieklo. Rewire.News is dedicated to bringing you the best reproductive 
rights and social justice news, commentary and analysis on the web and the 
team legal podcast is part of that mission. A big thanks to our subscribers, and a 
welcome to our new listeners. 

Imani Gandy: The Supreme Court announced this week that it was going to hear three cases 
that could determine what, if any, protections LGBTQ employees have from on-
the-job discrimination. The cases, Altitude Express versus Zarda, Bostock versus 
Clayton County Georgia, and Harris Funeral Homes versus the EEOC, ask 
whether Title VII's ban on discrimination, "Because of sex," includes banning 
discrimination on the basis of sexual orientation and gender identity. 

Jessica Pieklo: The cases are a huge deal, and not just because they have the potential to 
impact the lives of millions of LGBTQ employees, but also because conservatives 
are arguing the court should adopt a ruling that could undo decades of legal 
protection against workplace harassment more broadly. In this episode, we're 
going to explain what it means that the Court agreed to hear all three of these 
cases together, how a bad ruling from the Court could go beyond employment 
law and into other areas like housing and healthcare, and what, if anything, can 
be done about it. 

 [Music] 

 Okay Imani, this is another really big meaty episode, where do we begin? 

Imani Gandy: Let's begin with the fact that the Supreme Court conferenced 11 consecutive 
times before it decided to take these cases, 11 times. 

Jessica Pieklo: Good grief.  

Imani Gandy: It consolidated the two sexual orientation cases, those are Zarda and Bostock, 
for oral arguments. That means the court is going to hear the arguments for 
those two cases together. Then there will be a separate argument for the Harris 
Funeral Homes case and that's the transgender rights case. Now, given the 
timing of everything, the court will hear oral arguments sometime in the fall. 

 The fact that these are blockbuster cases and that the court conferenced 11 
times before taking them, means that we're likely going to get a decision at the 
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end of next summer, so that's going to be right in the middle of the 2020 
presidential election race. 

Jessica Pieklo: Oh, super, super. 

Imani Gandy: Super great. 

Jessica Pieklo: My hands just got really sweaty, I'm not going to lie. Oh, so yeah, I mean these 
are without a doubt the biggest cases that the court has on its docket for next 
term. Let's talk about why these cases matter. Right now we've got a patchwork 
of protections of state laws that protect LGBTQ people from employment 
discrimination, but we've got at least 20 states with no protections at all. 

 That means that for many LGBTQ employees, federal law is the only avenue to 
protect their rights on the job. These cases put that federal right in the 
crosshairs. 

Imani Gandy: Like most issues with religious conservatives, these cases are about more than 
whether or not an employer can fire someone for being gay or trans. 

Jessica Pieklo: Get out. 

Imani Gandy: It's shocking, right? These cases are designed to strike at the very heart of the 
law's understanding of what it means to discriminate against someone, because 
of their sex or their gender. Things like refusing to promote a woman, because 
she is, "Not feminine enough." Firing a gay man for not being sufficiently 
"macho," or paying less into women's retirement accounts, because of a belief 
that men should be the heads of households. 

Jessica Pieklo: I mean, that just sounds absurd, right? 

Imani Gandy: It does.  

Jessica Pieklo: Here we are in the year of our lord 2019 and we are talking about whether or 
not an employer could potentially have the right to pay employees less, because 
of a belief they have tied up to their gender. We are though, these are actual 
cases that folks have brought in the past and the court had said, "No, those are 
stereotypes based on sex, and therefore sex-based discrimination," but here we 
are in the upside down, Imani.  

Imani Gandy: We are in the upside down, so let's just take a little step, take a breath, breathe 
and then let's just talk about what's going on here. These cases, I swear, they're 
giving me the sweats. I feel like I'm sweating now. Altitude Express versus Zarda 
is a case out of New York and claims by skydiving instructor Donald Zarda that 
he was fired because he was gay, and that was a violation of Title VII. 
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 A trial court initially throughout Zarda's Title VII claim on the grounds that the 
law doesn't protect against discrimination claims on the basis of sexual 
orientation. Then in some miracle, the entire Second Circuit Court of Appeals 
disagreed and ruled that Title VII does apply to discrimination claims like 
Zarda's, because discrimination based on sexual orientation is a subset of sex 
discrimination. 

 The court's going to hear that case, the Altitude Express versus Zarda case at the 
same time that it hears the Bostock case. That case involves Gerald Bostock 
who's a child welfare services coordinator in Clayton County Georgia. Bostock 
claims that after the county, his employer, found out that he was gay, they 
falsely accused him of mismanaging public money, so they could fire him, when 
really they wanted to fire him because he's gay.  

 It was all pretextual, right? Bostock sued and lost at both the trial court and the 
11th circuit Court of Appeals, because the 11th Circuit Court of Appeals is pretty 
conservative. You know what that means? We've got a Second Circuit saying 
sexual orientation is a violation of Title VII. We've got the 11th Circuit saying 
that sexual orientation discrimination is not a violation of Title VII. 

 What does that mean? Circuit split.  

Jessica Pieklo: Listeners, I wish you could have seen Imani's jazz hands through that entire 
explanation. We've got circuit split jazz hands.  

Imani Gandy: We've got circuit splits, you get a circuit split and you get a circuit split. Look 
under your chair, there's a circuit split. Oh, I love me some circuit splits. 

Jessica Pieklo: That circuit split is one of the reasons why I think that it's reasonable that the 
court took up those two cases, right? Then we have this Harris Funeral Homes 
case. 

Imani Gandy: Yeah, tell us about that. 

Jessica Pieklo: This case was filed by this guy, Thomas Rost, who owns a small funeral home in 
Michigan. He describes himself as a devout Christian, and you can probably see 
where this story is going to go Imani.  

Imani Gandy: I think I can. I mean, you're probably going to say that he was very welcoming 
and opening towards this transgender employee that he had and they all lived 
happily ever after, right Jess? 

Jessica Pieklo: Narrator, she's not. 

Imani Gandy: No, damn it.  
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Jessica Pieklo: In 2007, he hired Aimee Stephens, who at the time was living as a man. Six years 
later Stephens told Rost that she was trans. Rost then probably fired Stephens 
on the grounds that if she transitioned at work, she would be in violation of the 
funeral homes gendered dress code policy. Because she was, "Biologically 
male," that also meant that Rost would be violating God's commands by 
allowing her to transition at work. 

Imani Gandy: I really was unaware that God had taken a super hard stance when it comes to 
transitioning at work. This is new to me, I mean, granted I'm on a secular Jew, 
I'm not that familiar with all this evangelical Christian ways, your ways and 
means of doing things. It seems to me, I don't think God gives a shit. I don't 
think God gives a shit if people are trans and they're transitioning at work. 

 The lower court litigation in the Harris Funeral Homes case had a RFRA claim 
that Rost made. RFRA is the Religious Freedom Restoration Act. We've talked 
about that a lot before. That RFRA claim is not before the Supreme Court, 
because Rost didn't bring it in his petition for review. His entire argument has a 
stench, like a religious objection stink to it, don't you think? 

Jessica Pieklo: It does, honestly I'm grateful that the RFRA claim isn't before the court, but I 
think it's really interesting to see how the parties argue around this idea that 
Rost has a basically religious objection to trans people existing. That's going to 
be really super interesting, and one of the reasons why I think it matters that 
the court took these cases together, don't you think Imani? 

Imani Gandy: Yeah, absolutely, and I also think it's important that the court took these cases 
together, because they're all really a variation on the same theme. That theme 
is what is sex stereotyping? What does it mean when an employer uses sex 
stereotypes in order to have some sort of adverse employment action against 
their employee? Let's talk about this a little bit, let's break down. 

Jessica Pieklo: Yeah.  

Imani Gandy: The Supreme Court is going to consider the scope of its ruling in a case called 
Price Waterhouse versus Hopkins, as that case applies to sex stereotyping. Let's 
talk about what Price Waterhouse was all about. 

Jessica Pieklo: This was a big case, and it's right there in the center of it. 

Imani Gandy: Huge case, like landmark case, so Price Waterhouse versus Hopkins involved a 
plaintiff, a woman by the name of Anne Hopkins who said that she'd been 
denied a promotion at work, because she was, "Too macho." Her employer told 
her that she should wear makeup, she should style her hair, and she should act 
more feminine. 

Jessica Pieklo: I mean, really it's the “smile more,” right? It's the “smile more.” 
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Imani Gandy: Yeah, exactly, like “smile more and then maybe we can your promotion at work 
you lady with your lady brain.” The court agreed that such comments were 
indicative of gender discrimination and held Title VII bars discrimination because 
of biological sex, but also bars gender stereotyping. That's discrimination based 
on someone failing to act and appear according to societal expectations defined 
by gender. 

 These are heteronormative societal expectations about gender and what it 
looks like to be a man or a woman. I want to emphasize the phrase 
discrimination based on someone failing to act and appear according to societal 
expectations, because what is it to be trans or to be gay if not a, "Failure to act 
and appear according to societal expectations that are defined by your gender," 
right? 

Jessica Pieklo: Yeah, absolutely, and again, it seems so common sense to say that sex 
discrimination includes discrimination based on presumptions tied to how 
people should act according to your gender presumptions, right? 

Imani Gandy: Right.  

Jessica Pieklo: All of that is just, I don't know, I don't know, but here we are. 

Imani Gandy: Here we are and here we are with the lawyers on the other side, people like 
ADF and their cohorts arguing that somehow sex stereotyping is not involved 
when it comes to sexual orientation or transgender people. That's nonsense, I 
mean, all you have to do is just apply a little bit of common sense, right? 

Jessica Pieklo: Right.  

Imani Gandy: One of the stereotypes that is specific to men is that they should be partnered 
only with women, right? 

Jessica Pieklo: Right. 

Imani Gandy: One of the stereotypes specific to women is that they should be partnered only 
with men, right? 

Jessica Pieklo: Following, yeah, I'm tracking. 

Imani Gandy: All right, it's all tracked, so refusing to hire a man or a woman because they are 
partnered with someone of the same sex and therefore not adhering to the 
prevailing stereotype that you should be you, a man should be with a woman, or 
you a woman should be with a man, that is precisely discrimination because of 
sex. How am I wrong? Explain it to me like I'm five. 

Jessica Pieklo: Thank you for coming to our TED shout. 
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Imani Gandy: Exactly, our TED shout. Price Waterhouse versus Hopkins, this landmark 
Supreme Court case, 1986 case, bars adverse employment decisions based on 
sex stereotyping. It should therefore bar employers from firing gay employees 
because they're gay, or firing trans employees because they're trans. This isn't 
even a question to me, it makes perfect sense. 

Jessica Pieklo: It does, and I mean, we actually talked about this on the show before. We did a 
preview episode of these cases and really like dove deep into Title VII and some 
of these arguments. I encourage folks to go back there and also we need to be 
tracking these arguments along with the position that the Trump administration 
has taken both in terms of granting the cases, and then also what it's going to 
do when we're actually in argument stage. 

 When the court was considering them, the administration said hold Harris 
Funeral Homes, right? Hold the trans case until you decide the issue of sexual 
orientation. The court rejected that, and I think that shows, like you said, that 
they are thinking about this as all part of the same narrative theme. 

Imani Gandy: Right. 

Jessica Pieklo: Right? That they're not interested in taking any piecemeal approach, or doing 
step-by-step analysis on the scope of employment protections first for LGBT 
employees and then for trans employees. 

Imani Gandy: Right, absolutely. 

Jessica Pieklo: Okay Imani, so we know what's on the line with these cases, but what's really 
going on with these cases? 

Imani Gandy: Question for the ages, what is going on with these cases? Well, these cases are 
absolutely about trying to grant employers the right to fire someone for being 
gay or trans full stop, right? They are also about getting a bad definition of, 
"Sex-based discrimination," so that it can be applied in broader context, like fair 
housing cases and healthcare. 

 If LGBTQ people are not protected in the context of one civil rights law like Title 
VII, it is easier for conservatives to argue that they're not protected in other civil 
rights laws like the fair housing act or title IX, which is often judged by the same 
standards that are applied to Title VII. 

Jessica Pieklo: Right, and we know absolutely, we know that this attack is happening in parallel 
fronts, because we have, for example, the Trump administration in the process 
of attacking section 1557 of the Affordable Care Act. That's the provision that 
prohibits gender-based discrimination in healthcare and has been really 
revolutionary in helping trans folks access the care they need. 
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 We're waiting for the administration to literally any day now drop a new rule on 
this. Guess what? Our friend Rog Severino over at the Department of Health and 
Human Services, we have a podcast episode about him too, about good old Rog. 
He's leading this effort to legally define gender as either male or female based 
on the genitalia a person is born with. 

 That kind of rulemaking, should it get in place, would remove federal 
recognition and protections under existing civil rights law for more than 1 
million transgender Americans. 

Imani Gandy: I have several things to say. First of all what the hell? You can't just ... 

Jessica Pieklo: Define out of existence? 

Imani Gandy: Right, exactly, you can't erase an entire category of people by just changing the 
definitions of words. Changing the definitions of words isn't going to make 
transgender people not exist, that's absurd. 

Jessica Pieklo: These fools are trying though, these fools are trying. 

Imani Gandy: They really are. Second of all, what about intersex people? I mean, there's very 
few conversations about what this means for intersex people, so that's another 
problem that I have with this fucking nonsense. Then finally, I guess just a 
general what the fuck is in order here, just a broad-based what the fuck is in 
order here. 

Jessica Pieklo: That's our standing what the fuck.  

Imani Gandy: Exactly, just an evergreen what the fuck? It's hard enough right now for LGBTQ 
people to just live, exist. They can't have cakes baked for them. They're 
probably going to be able to get fired at the workplace if the court rules the way 
I expect them to. We can talk about that a little bit later, and I feel like a lot of 
people have been resting on their lawyers. 

Jessica Pieklo: On their lawyers. 

Imani Gandy: If you rest on your lawyers, we're not comfortable at all. 

Jessica Pieklo: No, usually sweaty.  

Imani Gandy: Usually sweaty, clammy and just like a bit jittery. You don't want that. What I 
meant to say that a lot of folks are resting on their laurels, because hey, we've 
got same-sex marriage now and isn't that great? That means we can move on. 
People have really forgotten that there are whole other categories of the law 
that do not have protection for LGBTQ people. 

 The Trump administration is coming for that and that is really concerning. 
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Jessica Pieklo: It's so concerning. 

Imani Gandy: Jess, now that we've talked about what the real skinny is with these cases, I'm 
going to turn to you, our resident court whisperer, and ask you what is the court 
going to do here? 

Jessica Pieklo: Well, so again, once again here we are with all eyes on John Roberts. Maybe he 
likes the attention. I don't know. 

Imani Gandy: I guess we're going to find out. 

Jessica Pieklo: Is he prone to drama? We will find out, this honestly, I'm joking, but this should 
make us nervous, right? I mean he's got a terrible record on LGBTQ rights, and 
he could possibly do what I'm short handing here as Shelby County to Title VII 
here. Shelby County versus Holder is the decision that effectively gutted 
enforcement of the voting rights act. 

 If he and his ideology steer the outcome of this case, we could very well see a 
Shelby County of Title VII. 

Imani Gandy: Dear listener, we don't want to leave you on a total buzz kill note. There is some 
hope, because during oral arguments in Obergefell versus Hodges, now that's 
the case that struck down same-sex marriage bans, John Roberts did have an 
exchange that suggests that he understands that discriminating against gay 
people because they are gay is a form of sex-based discrimination. 

John Roberts: I'm sure it's necessary to get into sexual orientation to resolve the case. I mean, 
if Sue loves Joe and Tom loves Joe, Sue can marry him and Tom can't. The 
difference is based upon their different sex.  

Jessica Pieklo: Womp, womp, Roberts ultimately wrote the dissenting opinion in that case and 
voted against marriage equality. I mean, I am hopeful, like I hear that and I 
think, "Damn, it, this man gets it," and then he writes the dissenting opinion in 
Obergefell v. Hodges. Again, we do have a different dynamic around the court 
and anything's possible. I refuse to just say, "No," but also when John Roberts is 
your swing vote on these kinds of issues, it's just never a place of comfort. 

Imani Gandy: It's not a place of comfort, and the only slight place of comfort that I can find is 
that John Roberts does seem to be concerned about the legacy of the court. 
Sanctioning this as a matter of law, sanctioning federal ... Sanctioning the ability 
for people to discriminate against LGBTQ people in the workplace as a matter of 
law is just gross, do you know what I mean? 

 It's just really gross, and so I hope Roberts just ... I hope Robert doesn't go there, 
but he very well might. If he does, how far right is the court going to go do you 
think? 
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Jessica Pieklo: Okay, well okay, this is not great news. This is really not great news.  

Imani Gandy: It's all good.  

Jessica Pieklo: We're talking about Title VII here, which means we are talking about an area of 
case law that Justice Clarence Thomas and Sam Alito have had their sights on for 
eons.  

Imani Gandy: Yeah.  

Jessica Pieklo: When it comes to really taking a club to Title VII, if these guys are in charge of 
the direction that the analysis goes, this is bad. They are going to see this as an 
opportunity to upend Price Waterhouse. I mean look, Alito is terrible on these 
issues, right? He goes back on this, he's written employment law decisions 
where when Justice Ginsburg was reading her dissent from the bench, he rolled 
his eyes at her and was like, workplace harassment no longer exists in Sam 
Alito's world. 

 This case, these trio of cases really are lined up to be a gold mine for him, 
because he would have the opportunity to both protect employers and hate on 
LGBTQ people all at the same time, right? 

Imani Gandy: Yeah.  

Jessica Pieklo: Then the ability to rollback these harassment protections generally. It could be 
not just that you are allowed to fire someone for being gay or trans, but you're 
allowed to let your own ideas of gender identity dictate how you run your 
workplace and that's wrong. 

Imani Gandy: Is this something that you think that Alito is going to be able to get Roberts to 
go along with? Do you think this is something that they're going to be able to 
convince Kavanaugh to go along with, our old friend Brad McBeer? Do you think 
we are in for some sort of plurality opinion like Price Waterhouse was, or like 
Planned Parenthood versus Casey was? Help me Jess, I need to understand. 

Jessica Pieklo: Okay, so two things. You asked a really interesting question that I want to get 
into. Can they get Chief Justice to go along? I guess it depends on how hard of a 
strike they're going to take at Price Waterhouse, right? This is really the 
question, is to what degree and how far and how strong is Price Waterhouse as 
precedent? 

 You mentioned that it's a plurality opinion, and that means that the reasoning 
and outcome is crafted together by different justices not in a majority, but each 
taking their own take, right? You also mentioned Planned Parenthood versus 
Casey, so another reason this case is on our radar, is because however the court 
treats the strength of Price Waterhouse as a plurality opinion, could very well 
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give us a clue how they will treat Casey in strength as a plurality opinion when 
that case comes up. 

 I mean again, that's why I said all eyes are on the chief. I feel very confidently 
that there are several conservative votes that are off to the races with really 
going for it in terms of upending sex stereotyping protections under the law. I 
hope that the legacy of both precedent and John Roberts reputation really does 
matter as much as we've been told that it does. 

 Imani, I have a question for you. 

Imani Gandy: Okay, hit me. 

Jessica Pieklo: Could the court decide that Title VII protects against sexual orientation 
discrimination, but not gender identity discrimination somehow? 

Imani Gandy: Yeah, it could, and that would be terrible for trans workers. I mean, they could 
very easily adopt a very narrow radical view of identity based on biological sex. 
Frankly the Supreme Court seems inclined to go along with that very narrow 
view of biological sex of identity based on biological sex, because they let the 
trans military ban take effect. 

Jessica Pieklo: Yeah.  

Imani Gandy: They seem to have a problem squaring trans people and LGBT people together 
and reckoning with them as a group, as a group of marginalized people who are 
different, but who are affected by legal issues in the same way. 

Jessica Pieklo: That's a really good way of putting it. 

Imani Gandy: In addition, that kind of ruling, LGB people you're cool, T people, you're not 
cool, would be really bad for gay and lesbian employees and for women as well, 
because it could really narrow the universe of claims that are covered under 
Title VII. 

Jessica Pieklo: Is there any potential good news here? 

Imani Gandy: I mean maybe, Roberts could take his observation from Obergefell that yeah, 
how is this not sex discrimination? Then apply it here. I mean, that would be 
consistent and that would be legally sound, and it would also be the path of 
least resistance when it comes to not gutting civil rights precedent. Then of 
course we also have state protection, right? 

 I mean, that's cold comfort for LGBTQ people in the 26 states where there are 
no laws that are protecting them from being fired for who they are. There is the 
possibility that those kinds of protections will be expanded. I would be remiss if 
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I didn't point out that Alliance Defending Freedom, our favorite evangelical law 
firm, is gunning for those states that do have protection. 

 I mean, they are literally trying to take the will of the people in certain states 
and strip it from them and say, "I know you thought you wanted to protect 
LGBTQ people, but we're here to tell you that you can't. We're going to file 
these lawsuits and try and undo these laws." Then of course we have the 
EQUALITY act, which would provide federal employment protections if Congress 
could ever get it together and pass the God damn thing. 

Jessica Pieklo: I don't know if I'd call this good news, I'll call it silver lining, is that these cases 
are statutory and not constitutional. That's important, because that means that 
Congress can somehow fix whatever SCOTUS screws up here. We have seen 
that happen in recent-ish times with pay discrimination and the Lilly Ledbetter 
Act. Things that are done here can't in theory be undone later, right? 

 We do have the ability of Congress to act, which again makes the 2020 elections 
even more important. That's when these decisions will be coming down, and I 
am sweaty all over again. 

Imani Gandy: This has been a very sweaty episode. We hope we haven't made you too 
sweaty, but we're going to shut it down, because I need to go change my shirt. If 
you'd like to carry on this conversation with us, you can follow me on Twitter 
@angryblacklady. You can follow Jess on Twitter @hegemommy, H-E-G-E-M-O-
M-M-Y. Do be sure to wish her a happy birthday, it's her birthday coming up on 
Sunday as I said at the upfront.  

Jessica Pieklo: Ah, thank you very much and everyone is going to die. 

Imani Gandy: Everyone's going to die, everyone's going to die. If you didn't watch Game of 
Thrones ... 

Jessica Pieklo: All the starks are going to die except for maybe like two. 

Imani Gandy: Oh God, if you don't watch Game of Thrones, you don't know what we're talking 
about and honestly don't bother, because everyone's going to die.  

Jessica Pieklo: It could be an Avengers reference too. I think that Stark's probably going to die. 

Imani Gandy: Oh, and besides Jess and me, on Twitter you can also follow rewire, 
Rewire.News at @rewire_news. Barring all that, please join our Facebook group. 
You just look for it on Facebook, it's easy, that's what you do. 

Jessica Pieklo: Answer the question.  

Imani Gandy: Answer the damn question. Aside from that, we will see you on the tubes. 
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Jessica Pieklo: See you on the tubes. 

Speaker 4: Boom! Lawyered is created and hosted by Jessica Mason Pieklo and Imani 
Gandy. This episode was produced by Marc Faletti, who is also our executive 
producer. The Rewire.News editor-in-chief is Jodi Jacobson. 

 


