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Boom! Lawyered: Day Two of William Barr’s Confirmation Hearings 

Imani Gandy: Hello, fellow law nerds. Welcome to another special confirmation hearing 
episode of Boom! Lawyered, a Rewire.News podcast hosted by the legal 
journalism team that is hot and sweaty. My name is Imani Gandy. 

Jessica Pieklo: And I'm Jess Pieklo. Rewire.News is dedicated to bringing you the best 
reproductive rights and social justice news, commentary, and analysis on the 
web, and the team legal podcast is part of that mission. So a big thank you to 
our subscribers and a welcome to our new listeners. 

Imani Gandy: A welcome to our new listeners and if you didn't catch yesterday's episode, you 
should go listen to that. But today, we're going talk about day two of the Bill 
Barr confirmation hearing. And whoo boy, it was short, but there was a lot that 
happened this morning, including Senator Lindsey Graham getting into a pissing 
match with the NAACP. So much so, that I half expected him to call the NAACP 
reverse racist. 

 [plays clip of Senate hearing] 

Imani Gandy: Jess, you want to tell what the hell happened with Lindsey Graham this 
morning? 

Jessica Pieklo: The unbearable lightness of Lindsey Graham. Oh, my God. I mean, it's ... I urge 
listeners, if you have the opportunity and availability, to go back and search out 
the clip to watch it, because it is really something. I would think that we see 
some of this exchange in some political ads. I would hope so. 

Imani Gandy: I would hope so. 

Jessica Pieklo: But the summary is ... Effectively, the NAACP, like other nonpartisan advocacy 
organizations, gives legislative scorecards to members of Congress and they are 
based on the bills they support, the policies that they put forward ... those kinds 
of things. And Lindsey Graham used his time to ask the NAACP why it was that 
the Republicans keep scoring so badly and how come the NAACP hates 
Republicans so much and really, isn't this just about the fact that they love 
Democrats? It was wild. 

Imani Gandy: It was shocking. He kept saying, "Well, I've only ever gotten to 22% and I think I 
deserve a higher score than 22%." 

Jessica Pieklo: I mean, sir. 

Imani Gandy: I mean, it was just like ... It was so strange and it just boggles my mind that 
instead of wondering why it is he can't get Black people to give him a better 
score, maybe he should think about why it is Black people are giving him the 
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score that he actually has. The answer to that is, I think, one word, and that's 
racism. 

Jessica Pieklo: Yeah. I think for some context here for the listeners ... The NAACP and the 
Urban League were there to testify against Barr's confirmation because of the 
myriad of policies, some of which we covered in yesterday's episode: his 
approach to mass incarceration, concerns over enforcement of federal civil 
rights laws like the Voting Rights Act, those kinds of things. And these are, again, 
I'm just going to point out, nonpartisan organizations. 

Jessica Pieklo: And so Graham took issue immediately with the fact they had endorsed both 
Attorney General Holder and Attorney General Lynch and not Barr and also not 
Sessions and said that was partisan. Now, we need to break that down just a 
little bit, because A, there's a policy thing here, but I just want to throw out ... 
and I know you noticed it, too ... Lindsey Graham is unable to acknowledge we 
had two Black attorney generals, is he? 

Imani Gandy: It is so frustrating. Not just Lindsey Graham ... There were several white 
senators who kept referring to. They would call him Attorney General Sessions 
and sometimes they'd just call him General Sessions as if he was in the military. 
But when it comes to Eric Holder, Attorneys General Eric Holder and Loretta 
Lynch, they couldn't seem to fix their mouths to use those words, "Attorney 
General." It's almost as if like by not using their specific titles, their professional 
titles, they're de-legitimizing them as attorneys general. 

Jessica Pieklo: Absolutely. 

Imani Gandy: It's something that we saw a lot ... at least that I saw a lot ... with President 
Obama, as well. People would talk about former President Clinton, President 
Bush, but then they would just call Obama, Obama. While he was president 

Jessica Pieklo: Exactly. Exactly. 

Imani Gandy: And it's those types of racial microaggressions that Black people notice ... and 
white people, because you're a white person, Jess, and you noticed it ... but 
those are the sort of racial microaggressions that Black people notice, that Black 
people face on a routine basis, and frankly, if it's something as small as not 
being able to say Attorney General Holder or Attorney General Lynch, then 
maybe you should really have a look at what your politics are, especially what 
your racial politics are, and why it is you seem more concerned about being 
called racist than you do about actually being racist, or subscribing to racist 
thought, or benefiting from the structural and systemic racism that plagues this 
country. 

Jessica Pieklo: Yeah. Snaps to that. And I mean, not that it is incumbent on the Black people 
who were there testifying against Barr's nomination to do this labor, yet there 
they were doing the labor. They completely laid out the case, and not just 
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against that, but then also, I thought, did a very good job of making the 
affirmative case for why and how we can reboot the Voting Rights Act, which 
was also something I was really happy to see from day two. What about you? 

Imani Gandy: Absolutely. And I just want to point out that Marc Morial, of the National Urban 
League, really knocked it out of the park today, especially when being 
questioned by Senator Graham about why it is that he and other Republican 
senators can't get better scores. One of the things that he kept lasering in on ... 
and we've talked about this on this show ... is the fact that when Attorney 
General Sessions took the helm of the Department of Justice, there was a case 
in North Carolina where the court ... Was it North Carolina or Texas? 

Jessica Pieklo: Texas. 

Imani Gandy: Texas. 

Jessica Pieklo: And North Carolina now. 

Imani Gandy: And North Carolina now. So both. But at the time, there was a case in Texas 
where the judge ... I remember the judge's name, Judge Ramos ... had 
specifically said that the Texas laws were intentionally discriminatory, and 
during the course of that litigation, President Obama backed the plaintiffs, 
which means he backed the people who were challenging Texas' intentionally 
discriminatory law. When Sessions took over, the DOJ switched sides. Just in the 
middle of the case switched sides. And the analogy that Marc Morial gave, I 
thought, was really good. He said it would be like if in the middle of the 
Superbowl, Tom Brady at halftime, after being up several touchdowns, went 
into the locker room, switched jerseys, and then came out and decided to play 
for the other team. 

Imani Gandy: I mean, and obviously, comparing voting rights to football ... Voting rights, I 
think, are a little bit more important and obviously so does Marc Morial. He 
talked extensively about the racism in the Voting Right Act, the ways in which 
Republicans have decimated the Voting Rights Act, and he really took Lindsey 
Graham to task for trying to turn the NAACP and the Urban League into partisan 
organizations. Marc is the head of the Urban League, but he essentially said it's 
not about partisan. We don't base our scores, we don't base our support on 
what party a person belongs to. We base it upon the agenda. And then he even 
said, as you probably well know, before the Voting Rights Act of 1965, a lot of 
Black people were Republicans.  

Jessica Pieklo: That was kind of amazing. 'Cause conservatives brought that shit out all the 
time. 

Imani Gandy: Right. They do. Conservatives: "Martin Luther King was a Republican. Abe 
Lincoln was a Republican." Yes. No one is denying that they were Republicans. 
But they were also liberal. Abe Lincoln and Martin Luther King were liberal 
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people, so the issue is not Democrat versus Republican, it is and always has 
been liberal versus conservative. Whatever name you put on it, the issue is the 
policy and the agenda, and frankly, the Southern Strategy ... Everything flipped. 
Everything flipped. So there's a reason why Black people are Democrats and it's 
not because, as so many conservatives like to say in the most painfully insulting 
way, that Black people are on some "Democratic plantation" and that we are 
being brainwashed and even bullied in some instances to support the 
Democratic Party, even though the Democratic Party doesn't do anything for 
Black people. Now, whether or not the Democratic Party actually does anything 
for black people- 

Jessica Pieklo: Yeah. Couple things can be true at once. 

Imani Gandy: ... It's a conversation that we need to have. But what is certainly true is that 
Republicans haven't done shit for Black people. And so for them to expect to get 
good scores from Black people based on their doing fuckshit for Black people is 
ridiculous. 

Jessica Pieklo: I want to go back to this moment that you mentioned about the explanation in 
the pivot of the Department of Justice's policy in either defending or attacking 
voter ID laws, because it was poignant for a couple reasons. You laid out the 
back and forth, and the football analogy, I thought, was this really interesting 
use of sort of that justice framework of meeting people where they're at, like 
we can't expect Lindsey Graham to give to a shit about the toils of people of 
color trying to vote, but he'll understand a quarterback in the Super Bowl 
switching sides at halftime. 

Imani Gandy: Right. Exactly. 

Jessica Pieklo: And there's that. But I mean, Graham's response to that, which made the Urban 
League's case and the NAACP's case for them, was, well, elections have 
consequences. And folks responded immediately that no, federal civil rights 
laws do not come with electoral consequences, the kind that you are describing. 
Right? 

Imani Gandy: Right. 

Jessica Pieklo: And so here we are having a very live conversation about the voting rights fight 
in this country and what the role of attorney general means for it, in, what to 
me, even as a nerd, was a really interesting way. You know? 

Imani Gandy: Absolutely. And just to pivot a little bit to just a more substantive discussion 
about voting rights in this country ... and I know we've talked about this before, 
but I think it deserves repetition ... and that is we often talk about how Shelby v. 
Holder gutted the Voting Rights Act. The use of the word "gutted" I think is 
intentional by legal scholars, legal journalists, etc., because Shelby v. Holder did 
not repeal the Voting Rights Act. It essentially gutted it. It took the meat, the 
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guts out, and made it useless. And that is to say, Section 5 is the coverage 
formula that basically decides which states, which municipalities, which cities, 
will have to pre-clear any voting law, election law changes through the 
Department of Justice because of their history of racism, of poll taxes, of 
bullying and intimidation, and just generally keeping Black people from the 
polls. 

Imani Gandy: What Shelby v. Holder did is it said that that coverage formula is no longer valid. 
It's out of date. John Roberts went on his, "Oh, racism is practically dead now, 
so hey, everybody, let's hold hands and sing Kumbaya." And so, the Voting 
Rights Act still exists. 

Jessica Pieklo: It does. 

Imani Gandy: The framework of the Voting Rights Act is still there. What we need is a new 
coverage formula. And at this point, we might just need a nationwide coverage 
formula. In any event, something needs to give when it comes to the coverage 
formula, and now with the Democrats in the House, and Democrats pledging to 
focus on the Voting Rights Act and to focus on the voting rights of people of 
color, hopefully we can get some movement on that, because it's not as if we 
need to go through some long, Affordable Care Act-like process of trying to pass 
a major piece of legislation. We just need to fiddle with the legislation we 
already have. 

Imani Gandy: And I sincerely and fervently believe that if Democrats don't this, that there may 
never be another chance to do it. When you count the gaming of the system by 
foreign governments, when you take into account the voter ID laws, the voter 
purges ... all of the stuff that we talked about in connection with the 2018 
midterm elections, that is only going to get worse. States are not going to 
become better about extending, essentially, the constitutional right to vote to 
people of color. They're just not. And so, we need Congress to do something 
about it. 

Jessica Pieklo: Right. Right. I agree completely. And here is where, again, I'm going to go give 
props to Senators Harris and Hirono on this, who both used their time today to 
question witnesses to get the details of what a new coverage formula could look 
like. And why this is important ... I'm not going to get into the details in terms of 
drafting new legislation, but part of what has to happen are legislative 
congressional findings of need. There needs to be on-the-record evidence to 
support whatever legislation or changes in legislation is happening. And today, 
those senators gave the opportunity for that to start to happen, so we got very 
direct testimony of what a rebooted ...  

Imani Gandy: A voodoo VRA. 

Jessica Pieklo: ... a rebooted Voting Rights Act could look like. And so that, in terms of strategic 
use of time and witness testimony on the record, I thought was very well played 
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by those senators. And the kind of thing that will get lost on a lot of people, 
because who would pay attention to that, right? 

Imani Gandy: Absolutely. And yesterday we did say that we'd hoped that we would hear more 
from Barr. We didn't hear more from Barr, so that's fun. We just get one day of 
questioning and he only has to account for ... I don't know ... 30, 40 years of 
jurisprudence and really shitty- 

Jessica Pieklo: Good grief. 

Imani Gandy: ... views and outlooks on the law. We only got a day to hear from him. But we 
did hear a lot about the Voting Rights Act, we had that odd exchange between 
the NAACP and Lindsey Graham, and then towards the end, there was an 
interesting back and forth about the theory of unitary executive power, and 
Jess, why don't you talk a little bit about that. 

Jessica Pieklo: Okay. So without going way into the weeds on this, because frankly, I can't go 
way into the weeds on it, but it's important in the top lines. So, this unitary 
executive theory that Barr has ascribed to and has put forward, is effectively ... 
asks the question of how much power does the president have. And by Barr's 
assessment, the president sort of has unlimited power. One way that I like to 
think about this is the flip the question and really how much power does the 
Constitution afford the people to check the executive branch? So that is the 
really nerdy constitutional question that's happening. 

Jessica Pieklo: And this isn't in the abstract. This is in the very concrete reality that is a sitting 
president facing possible criminal indictment for a variety of things, so it's 
important what the potential attorney general thinks. And so he has in his public 
writings put forward this broad, expansive theory that basically says President 
Trump, or any president, for that matter, can just kind of do whatever they want 
and the attorney general and the rest of folks don't have a lot of ability to check 
them. 

Jessica Pieklo: And so in the context of his testimony, this came up with, well, if you were 
confirmed, Barr, what would you do to stop the president from breaking the 
law, effectively? From saying, we're going to commandeer the press, or you're 
going to fight an indictment. And Barr was like, "Oh, well I would resign. I 
wouldn't do anything that was illegal." Which, fine, that sounds great. That's his 
personal CYA policy, but it does nothing and did nothing to address that the 
attorney general does actually have a role and a duty to serve as a very real 
power check on the president. So that's an abdication of his power, right? 

Imani Gandy: Right. I mean, it's absurd to think that the many steps along the way towards, 
let's say, an outright coup by Trump, we're supposed to believe that he's not 
going to check Trump on any of those stones along that path? Because it's not 
just, "Oh, Trump is going to shut down freedom of the press." It's also stuff like 
... Is Trump going to respond to subpoenas that are issued to him? Is Trump 
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going to say that he was perfectly within his right to fire James Comey, whether 
or not it was for a bad reason? I mean, obviously he can fire the FBI Director. 
The FBI Director serves at the president's pleasure. But he can't fire the FBI 
Director specifically in order to shut down an investigation into his own 
criminality. The bottom line is that Barr doesn't seem to be willing or even to 
believe that he should check Trump. 

Jessica Pieklo: Yeah. Absolutely. I mean, he did a lot of dancing around this yesterday, and 
ultimately, I thought the benefit of today's witness testimony on this point is ... 
sort of nerdy definitely as it was ... was the fact that Barr can't have it both 
ways. A personal resignation is not a constitutional check on presidential power. 
That is just something that I feel like we can't say enough in the context of these 
proceedings. 

Jessica Pieklo: But can I have just like one second here to nerd out on an aspect of the unitary 
executive that I don't think a lot of people are going to talk about? 

Imani Gandy: Please. 

Jessica Pieklo: And I have to, kind of, because it's administrative law related. 

Imani Gandy: And it's sexy and you love it. We know. Go for it, Jess. Please. 

Jessica Pieklo: My God, it's so great. So this is all ... The unitary executive is this check on 
presidential power, but the executive branch also includes all of our federal 
administrative agencies ... Health and Human Services, the Environmental 
Protection Agency. As was explained today, under Barr's theory, most, if not all, 
of those agencies would be considered unconstitutional. That seems like, I 
know, it's sort of intellectual and far out there and so what? But I mean, that's 
effectively breaking government. So we have people who are coming up 
through the ranks, taking very extreme, not even like libertarian ... What's a 
thousand times more extremely ... It's anti-government than libertarian, and 
that's the position that they're taking in terms of how our bureaucracy should 
function, and that's a disaster. We're not even a month into this shutdown, and 
look at what's happening, and we're already seeing conservatives say, "Well, 
see? We don't need the FDA because nobody's died from lettuce yet." 

Imani Gandy: I mean ... 

Jessica Pieklo: So I think this is very intentional and I don't want to go on some conspiracy rant 
about it, but from a legal jurisprudential point of view, there's an active war on 
the agency state, and this was sort of like Barr would be opening up a new line 
in that. And so thank you for that moment. 

Imani Gandy: For sure. And also, I think, you don't even have to be as nerdy as Jess to 
understand, because you, I'm sure, in previous elections, you've heard 
Republican candidates talk about shutting down agencies. That's always a huge 
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talking point during these presidential debates. They want to shut down the 
EPA, they want to shut down the Department of Energy, which they essentially 
did by appointing Rick Perry the fucking head of it. 

Jessica Pieklo: And weird that he's apparently been the least corrupt one that we know of so 
far. 

Imani Gandy: I don't know, man. It's very strange. It's super strange. 

Jessica Pieklo: What a world. 

Imani Gandy: What a world we're living in. So, one final thought that I want to say, and I feel 
like I owe it to you, our listener, you, our law nerd, who we champion- 

Jessica Pieklo: Oh, yes. Please. 

Imani Gandy: ... throughout the proceedings, repeatedly, this man, William Barr, was referred 
to as a law nerd, and I object. I know that Jessica objects. Because you cannot 
be a law nerd if you are sitting up in the Senate Judiciary Committee talking 
about, you don't know what the Presidential Records Act is, and you don't know 
what the emoluments clause does, because you, listener, know that stuff. And 
so if he doesn't know that stuff, he doesn't get to call himself a law nerd. So 
shout out to all the true law nerds out there. We love you, we support you. 

Jessica Pieklo: Yeah. Seriously, I lost my mind when I saw that. I was like, "No! You do not get 
to co-opt law nerds!" 

Imani Gandy: We're law nerds. Boom! Lawyered listeners of law nerds, dagnabbit. At any rate, 
that will wrap it up for our second and final coverage of the Barr confirmation 
hearing. If you have any questions or want to keep the conversation going, you 
can hit us up on Twitter. I'm @angryblacklady, Jess is @Hegemommy, H-E-G-E-
M-O-M-M-Y. We have a Facebook group, which you can and should join. And 
aside from that, God bless. 

Jessica Pieklo: See you on the tubes. 

Imani Gandy: See you on the tubes. 

Speaker 6: Boom! Lawyered is created and hosted by Jessica Mason Pieklo and Imani 
Gandy. This episode was produced by Marc Faletti, who is also our executive 
producer. And the Rewire.News editor in chief is Jodi Jacobson. 

 


