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Boom! Lawyered: Why Aren’t LGBTQ People Protected in the Workplace? 

Imani Gandy: Hello, fellow law nerds. Welcome to another episode of Boom! Lawyered, a 
Rewire.News Podcast hosted by the legal journalism team that really wants to 
empathize with those of you working in retail who have to listen to Christmas 
music from now until the end of the year. We're sorry. We're thinking about 
you. You are in our thoughts and prayers. I'm Imani Gandy.  

Jessica Pieklo: And I'm Jess Pieklo. Rewire.News is dedicated to bringing you the best 
reproductive rights and social justice news, commentary and analysis on the 
web and the Team Legal Podcast is part of that mission. So a big thanks to our 
subscribers and a welcome to our new listeners.  

Imani Gandy: As a non-profit, Rewire.News relies on your donations to fund Boom! Lawyered 
and all of our evidence-based journalism. So if you like our show, please donate 
online. 

Jessica Pieklo: You can support us at Rewire.News/donation.  

Imani Gandy: That's Rewire.News/donation.  

So the Supreme Court this term is contemplating whether or not to review 
several cases that will determine whether or not, if you are gay or trans, your 
boss can fire you for being gay or trans. These cases revolve around the 
definition of quote, "Because of sex" in Title VII. So we're going to talk about 
what, quote, "Because of sex" means and whether or not, "Because of sex" 
includes sexual orientation and gender identity. We're also gonna talk about 
why Jess and I are still mad at Anthony Kennedy for retiring.  

Jessica Pieklo: 'Cause we're still real mad.  

Imani Gandy: We really, really are. Why Tony, why? [break] 

Imani Gandy: So Jessica, what are these Title VII cases that the Supreme Court may decide to 
take up this term? 

Jessica Pieklo: Alright so there are three cases that the Supreme Court is considering taking 
this term. So far they've been scheduled to conference or think about taking 
them twice and they've punted, they pushed that back. So they're not... they 
haven't taken them yet but there's a good chance that they could. We've got 
two cases that have been brought by gay employees alleging discrimination on 
the basis of their sexual orientation. One is Altitude Express versus Zarda and 
that's out of the second circuit. That's a case we've covered pretty extensively 
over at Rewire.News and that involves a skydiving employee who came out in 
response to what he said was this excessively macho work environment and so 
the second circuit found that his claims were covered.  
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 Then we have another case out of Georgia and that's Bostock versus Clayton 
County and that involves a juvenile court employee who was fired after coming 
out and the 11th circuit there said, "Nope, sorry, your claims aren't covered." So 
right there we have what's called a circuit split. Then we have a third case and 
this is Harris Funeral Homes versus the EEOC, the Equal Employment 
Opportunity Commission. This is a case brought by a trans woman who claims 
that she was fired after telling her employer that she was trans. Now her 
employer claims that she was fired because if she transitioned at work, she'd be 
in violation of their gender dress code policy because she was quote, unquote, 
"Biologically male."  

 Those are the three cases that the court is considering taking. All of them 
involve this central question of whether Title VII's prohibition on discrimination 
because of sex includes a prohibition on discrimination on the basis of your 
sexual orientation or being trans.  

Imani Gandy: So we've been talking a lot about Title VII but it'd probably be a good idea to 
step back and tell you what Title VII is, in case you don't know. Title VII refers to 
Title VII of the Civil Rights Act of 1964. It's a law that says, quote, "It shall be an 
unlawful employment practice for an employer to discriminate against any 
individual with respect to his or her compensation, terms, conditions or 
privileges of employment because of such individuals' race, color, religion, sex 
or national origin."  

 So essentially it's a law that says you can't discriminate against your employees 
on the basis of race, color, religion, sex or national origin. The issue when it 
comes to LGBTQ people is what does, quote, "Because of sex" mean? What 
does it mean to be gay or to be trans and to be discriminated because of sex? 
Does sex include sexual orientation and gender identity? Right now the appeals 
courts are split on this issue on whether or not Title VII extends protections 
based on sexual orientation.  

 The second and the seventh circuit has said, "Yes, yes it does. It does extend 
protection on the basis of sexual orientation." The 11th circuit, however, in that 
Bostock case, which Jess just mentioned, has said that it does not. That Title VII 
does not protect you if you are discriminated on the basis of your sexual 
orientation. Now when it comes to trans rights, as for whether Title VII extends 
protection against discrimination to transgender people, the sixth circuit court 
of appeals became the first circuit court of appeal to say, "Yes, yes it does" and 
that's the Harris Funeral case that Jess just mentioned.  

Jessica Pieklo: So while the courts are split on this, the trend has been pretty clearly in the 
direction of providing protections from employment discrimination to LGBTQ 
employees based on their status. Now, though, for years the federal courts have 
refused to read Title VII's protections to go that far and instead, relied on this 
idea of discrimination on the basis of gender stereotyping to sometimes rule in 
favor of LGBTQ plaintiffs and sometimes not.  
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Imani Gandy: They're able to do this because the United States Supreme Court has already 
held that Title VII forbids discrimination based on the failure to conform to 
gender stereotypes. So there was a case called Price Waterhouse versus 
Hopkins. In that case, plaintiff Ann Hopkins, who just passed away recently 
actually, had said that she was denied a promotion at work because she was, 
quote, "Too macho." Her employer had told her that she should start wearing 
makeup, that she should start styling her hair and that she should act more 
feminine.  

Jessica Pieklo: Seriously these were like, in her actual employment reviews. They said like, 
"Look more like a lady and you'll get the promotion."  

Imani Gandy: Exactly. It's really quite disturbing. So six- 

Jessica Pieklo: [crosstalk 00:06:29] sorry.  

Imani Gandy: No it's important to recognize that we're not too far away from a time when 
women were told they had to wear makeup in order to succeed in the work 
place. It's absurd. But six members of the Supreme Court agreed that such 
comments were indicative of gender discrimination, right? They held that Title 
VII barred discrimination because of biological sex but also barred gender 
stereotyping, which is discrimination based on someone's failure to act or 
appear according to expectations defined by gender. That's essentially what 
happened to Ann Hopkins, right? She was told that she was failing to act the 
way she was supposed to act as a woman, which is all feminine and wearing 
makeup and having nicely feathered hair and what have you.  

 So to the extent that gay plaintiffs face discrimination on the basis of gender 
stereotyping, so for example if a gay plaintiff comes to court and says that they 
were discriminated against because their colleagues and coworkers said that 
they were too effeminate or they act too much like a girl and not enough like a 
man, that's gender stereotyping.  

Jessica Pieklo: Mm-hmm (affirmative).  

Imani Gandy: Courts would allow these gay plaintiffs to proceed with those claims but courts 
would not allow gay plaintiffs to bootstrap claims of discrimination on the basis 
of their sexual orientation to claims on their gender stereotyping. So to break 
that down a little bit, a lot of what these plaintiffs would do because they had 
no recourse when it came to suing on the basis... suing for discrimination on the 
basis of sexual orientation is that they would tout their claims as gender 
stereotyping claims. When in actuality, a lot of them weren't necessarily gender 
stereotyping claims, they were just straight up, "We're discriminating against 
you because you're gay." But because of the way the courts have analyzed these 
issues, the gender stereotyping claims would go forward because of the reliance 
on that Supreme Court case Price Waterhouse versus Hopkins, whereas the 
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claims that were based on straight discrimination on the basis of being gay or 
lesbian were not able to proceed. 

Jessica Pieklo: Right, and that created this really sort of perverse pipeline in federal 
jurisprudence where men who were quote, unquote, sort of stereotypically 
feminine had the ability to proceed gender stereotyping claims under Title VII as 
were those sort of stereotypically masculine women but that was it. So there's 
this huge gap of folks who could not -- based on how the courts at the time 
were reading “because of sex” -- pursue those claims. So that's kind of where 
we are right now, which means that absent of ruling that quote, unquote, 
"because of sex," that phrase we keep talking about, extends to discrimination 
on the basis of sexual orientation, LGBTQ employees who pass as cisgender and 
straight but are nevertheless targeted for workplace discrimination based solely 
on their sexual orientation, well they're shit out of luck.  

Imani Gandy: Right and they're shit out of luck but for no good, sensible reason because- 

Jessica Pieklo: Nope.  

Imani Gandy: Because the gender stereotyping and the sexual orientation discrimination, it's a 
distinction without a difference. 

Jessica Pieklo: Mm-hmm (affirmative).  

Imani Gandy: And since 2011, the EEOC, that's the Equal Employment Opportunity 
Commission, which is in charge of enforcing Title VII, has recognized that 
discrimination against LGBTQ people necessarily involves discrimination on the 
basis of sex because that sort of discrimination turns on the societal 
expectations that women are supposed to only be attracted to men and men 
are supposed to only be attracted to women.  

Jessica Pieklo: Right.  

Imani Gandy: That's clearly discrimination on the basis of sex. On the basis on the sex of the 
partner that you choose.  

Jessica Pieklo: Right. 

Imani Gandy: Right? I mean it's common sense to me and indeed in 2011 in a case called 
Veretto vs. Donahoe, the EEOC said that Title VII prohibits workplace 
discrimination, quote, "Motivated by the sexual stereotype that marrying a 
woman is an essential part of being a man." And more recently, a group of civil 
rights groups, including the ACLU and the National Women's Law Center, put it 
best in an amicus brief they filed in one of these Title VII cases when they said, 
quote, "Discrimination on the basis of sexual orientation is sex discrimination 
under the plain meaning of the term because sexual orientation turns on one's 
sex in relation to the sex of one's partner. Consideration of an employee’s 
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sexual orientation therefore necessarily involves consideration of the 
employee’s sex."  

Jessica Pieklo: I mean, it's so fundamental and seems so straightforward yet here we are. I 
think, though, it's interesting to note the evolution of the law because as the 
EEOC was pushing for these rights, the federal courts followed and so again, we 
have a split but really the trend is towards protecting these folks. The same is 
true with trans people. In 2012, in Macy versus Holder, the EEOC ruled that 
supervisors violated Title VII when they failed to intervene after being informed 
that a trans employee was being really, terribly harassed at work. The verbal 
and physical harassment, in this case, is astonishing but it was the first time that 
there was a recognition that Title VII's, "because of sex" prohibitions reached 
someone's gender identity status.  

 The EEOC went a step further in 2015 and held that equal access to restrooms is 
a basic condition of employment and therefore denying transgender employees 
access to a bathroom that's consistent with their gender identity violates Title 
VII because it's discrimination on the basis of sex. So this seems like it should be 
really clear cut. It seems like this is a no brainer, especially because the law has 
been evolving to this but yet it's not. Why it's not, we're gonna talk about after 
the break. [break] 

Jessica Pieklo: So, Imani, seriously, what's the big deal about just saying that Title VII protects 
LGBTQ employees like, this is just common sense.  

Imani Gandy: You know, it really is but evangelicals are fighting tooth and nail because to 
them, LGBTQ people aren't full humans deserving of protection. Essentially, 
evangelicals view LGBTQ people as walking, talking violations of their religious 
liberty. It's like they anthropomorphized religious liberty and gay and trans 
people are just that. They're just walking, talking, "Oh my God, you're violating 
my religious liberty just by existing."  

Jessica Pieklo: I'm trying to figure out what that looks like. Like I want- 

Imani Gandy: I don't know just like, a person with like, I don't know, a cross but like, an "X" 
through it. You know what I mean? Like a big red circle with an "X" through it?  

Jessica Pieklo: Maybe like the full, you know, LGBTQ trans flag like, wrapped in that. Like an 
inversion of the, you know- 

Imani Gandy: Exactly.  

Jessica Pieklo: That's ridiculous.  

Imani Gandy: It's ridiculous but every time an evangelical has to recognize the existence of 
LGBTQ people or, I don't know, bake them a fucking cake, for example, it 
apparently triggers a religious violation.  
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Jessica Pieklo: It's absurd. It really is and I hate to say it but given the McBeer/Gorsuch court 
that we have going on right now, there's a solid chance that evangelicals might 
get their way.  

Imani Gandy: There is a chance of that but it's terrible because they don't have any legal 
arguments that are worth the paper that they are written on. They are arguing 
in court that when Congress passed Title VII in 1964 it was not contemplating 
gender identity discrimination and therefore we couldn't possibly extend Title 
VII to protect gender identity or to protect sexual orientation. But the fact of the 
matter is it doesn't make a difference, right? Because there's a wise man who a 
lot of conservatives and evangelicals love who once said, quote, "Statutory 
prohibitions often go beyond the principles evil to cover reasonable comparable 
evils, and it is ultimately the provisions of our laws rather than the principle 
concerns of our legislatures by which we are governed." 

 Now I'm gonna give you a guess as to who it was that said that sometimes 
statutory prohibitions should go beyond the evil that they were meant to cover 
and cover more evil. Who do you think said that? 

Jessica Pieklo: Oh there's no way an originalist said that.  

Imani Gandy: Oh well, well, well, well, well, Jess. It was in fact an originalist. Noted originalist 
Antonin Scalia.  

Jessica Pieklo: What?  

Imani Gandy: He said those very things in a case called Oncale versus Sundowner Offshore 
Services. That was a case that involved male on male sexual harassment and 
Scalia, in his opinion, noted that quote, "Male on male sexual harassment in the 
workplace was assuredly not the principle evil Congress was concerned with 
when it enacted Title VII." So on a similar vein, gender identity and sexual 
orientation may not have been the principle evil that Congress was concerned 
with but that doesn't mean that it is not a principle evil that should be covered 
by Title VII because all people should be free of workplace discrimination if they 
are gay, if they are trans, if they are black, white, brown, whatever.  

Jessica Pieklo: I just really want to hold space for the fact that Justice Scalia recognized that 
Title VII protected male on male sexual harassment workplace discrimination 
claims and now we have all of the folks who site Scalia as their like, keystone 
person, their inspiration for going to the bench. Like all of that- 

Imani Gandy: Right.  

Jessica Pieklo: Scalia's to the left of them.  

Imani Gandy: And that's mind boggling.  
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Jessica Pieklo: Scalia's like, I mean, they'd be calling him Sotomayor at this point.  

Imani Gandy: Could you imagine?  

Jessica Pieklo: Oh my God.  

Imani Gandy: They'd be calling him a liberal or something talking about judicial activism.  

Jessica Pieklo: Seriously. That's where we're at and okay so you know, we are at the place 
where Scalia is at the left of the Trump administration and basically, Imani, this 
is all kinda Kennedy's fault.  

Imani Gandy: Yeah it is and after the break we're gonna talk to you about why this is all 
Kennedy's fault. [break] 

Imani Gandy: One of the reasons that Jess and I were so verklempt that Anthony Kennedy 
announced his retirement was that it felt like a betrayal of his legacy when it 
comes to equal rights for LGBTQ folks, right Jess? 

Jessica Pieklo: It really did.  

Imani Gandy: With his rulings in cases like Lawrence vs. Texas, which struck down sodomy 
laws and Obergefell vs. Hodges, which struck down anti-same sex marriage 
laws, Kennedy has shown a regard for LGBTQ people that he seemed to 
abandon by retiring during an administration that would inevitably replace 
Kennedy with someone who didn't care about equality for LGBTQ people or 
someone who views their struggle for equal rights as a struggle for special rights 
or as a struggle to promote a quote, unquote, "homosexual agenda." 

Jessica Pieklo: I mean, there's no way he didn't know that and even in the Masterpiece Cake 
Shop case he had a chance to make it clear that religious animus, because really 
that's what we're talking about in all of these cases, even if they're not religious 
it is this religious, cultural animus against LGBTQ people, isn't just something to 
finger waggle about, right? It is something that he had a chance to make clear in 
that decision that the arc of the law is trending towards full equality and not 
backing away from it but he didn't there. Then to make matters worse, he 
resigned and was like, "Okay, peace out. I'm done" and so that means that now, 
the SCOTUS goes bananas and rules that sexual orientation or gender identity 
discrimination claims aren't covered under Title VII then first of all, what the hell 
does any of this dignity that LGBT people deserve that he was always talking 
about in his decisions that was actually a beautiful thing to read and see. Like 
what does that even mean, right?  

Imani Gandy: Right. His dignity jurisprudence really ends up meaning absolutely nothing 
because he didn't do anything to enshrine it into law in a way that would have 
teeth and you know, remain actual precedent. It's very frustrating.  
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Jessica Pieklo: So yeah so we've got that frustration and then practically speaking it means that 
LGBTQ employees would be left to rely only on state and local protections 
against employment discrimination and that means basically a patchwork of 
rights.  

Imani Gandy: Exactly. You can't rely on states to have your back if you're LGBTQ people. It's 
just the way it is. There are 26 states that offer zero protections and in the 
states that do offer protections, Alliance Defending Freedom, our favorite 
evangelical Christian law firm which is spearheading a lot of these lawsuits. 
These lawsuits alleging religious violations on the basis simply because 
somebody else is LGBTQ and wants to remain free of discrimination, ADF and 
other conservatives are coming for those state anti-discrimination laws, as well. 
They don't want LGBTQ people to have any protection either at the federal or at 
the state level. 

Jessica Pieklo: Nope.  

Imani Gandy: So there's a lot on the line this term when it comes to LGBTQ employees with 
these three cases that the Supreme Court is considering. Right now there's just 
a patchwork of legal protections for employment discrimination but there's no 
overarching rule that says, "Hey guys, you can't discriminate against LGBTQ 
people on the basis of the fact that they are gay or they are trans."  

Jessica Pieklo: And we really need that, "Hey guys," ruling is exactly it.  

Imani Gandy: We really, really do and we could have used it when Kennedy was on the bench 
but you know, bygones. We're stuck with McBeer and we're stuck with Gorsuch 
and so that's the way it is. A Supreme Court decision will either cement that 
patchwork by saying, "You know what, federal law doesn't cover these claims" 
or it will extend those protections to places like Alabama that have had federal 
court rulings saying, "You know what, LGBTQ people aren't covered by Title VII." 

Jessica Pieklo: So we'll know in a couple weeks if the court is gonna take these cases or not and 
in my opinion, honestly, it's really more of a "when" than an "if" and that's 
because, well, I mean, this term "because of sex" is something that the circuits 
are split on and that conservatives are insisting that the court answer sooner 
rather than later. So if they don't take the cases in a couple weeks they will have 
sort of pined out for this term and we will likely see them next term. So stay 
tuned for that.  

Imani Gandy: Stay tuned and stay woke and in the meantime, if you would like to continue 
this conversation with Jess and me on Twitter, you can follow me 
@angryblacklady, you can follow Jessica @hegemommy and you can follow 
Rewire.News @Rewire_News -- and join our Facebook group. Join our Facebook 
group, it's a fun little group. We've got like, almost 700 people. Answer the 
question, we will let you write in.  
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Jessica Pieklo: Do it.  

Imani Gandy: Do it. We will see you on the tubes. Thanks for listening.  

Jessica Pieklo: See you on the tubes.  

Jessica Pieklo: Boom, Lawyered is created and hosted by Jessica Mason Pieklo and Imani 
Gandy. Our producer is Nora Hurley. This episode was produced by Marc Faletti, 
who is also our executive producer and the Rewire.News editor in chief is Jodi 
Jacobson.  

 


